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ABBREVIATIONS

	AFCOS
	Anti-Fraud Coordinating Structure is a system via which the coordination of legislative, administrative and operational activities, for the purposes of protecting financial interests of the European Union in the Republic of Croatia, and direct cooperation with the European Anti-Fraud Office (OLAF) are carried out

	AFCOS Network
	Includes the bodies that deal with combating irregularities, fraud, corruption or some other form of illegal activities. By its Decision, the Government of the Republic of Croatia designated the bodies which form the AFCOS Network and defined their role within the AFCOS system.

	ARPA
	Agency for the Audit of European Union Programmes Implementation System (ARPA)

	Bankruptcy
	Insolvency proceedings within the meaning of Article 2(a) of the Council Regulation (EC) No 1346/2000

	BROP


	Body Responsible for the Operational Programme

	DG
	Directorate General

	EC


	European Commission

	Economic operator
	Any natural or legal person or other entity taking part in the implementation of assistance from the Funds, with the exception of a Member State exercising its prerogatives as a public authority.

	EU


	European Union

	HOS
	Head of Operating Structure

	IB


	Implementing Body

	IMS


	Irregularity Management System – electronic system which is used for irregularity reporting to OLAF

	IO


	Irregularity Officer

	IPA


	Instrument for Pre-Accession Assistance

	Irregularity
	Any infringement of a provision of Community law resulting from an act or omission by an economic operator, which has, or would have, the effect of prejudicing the general budget of the Communities or budgets managed by them, either by reducing or losing revenue accruing from own resources collected directly on behalf of the Communities, or by an unjustified item of expenditure. (Council Regulation (EC) No 2988/95).

	IRS
	Irregularity Reporting System – is part of AFCOS system and it  includes competent bodies which are obliged to report on irregularities in the context of IPA programme 

	MA
	Managing Authority

	MIPD

	Multi-annual Indicative Planning Document

	MF


	Ministry of Finance of the Republic of Croatia

	NAO


	National Authorising Officer

	NF


	National Fund

	NIPAC
	National IPA Coordinator

	OAFCN
	OLAF Anti-Fraud Communicators Network

	OG


	Official Gazette

	OLAF

	European Anti-Fraud Office (fr. Office Européen de Lutte Antifraude)

	PACA
	Primary Administrative or Judicial Finding - a first written assessment by a competent authority, either administrative or judicial, concluding on the basis of specific facts that an irregularity has been committed, without prejudice to the possibility that this conclusion may subsequently have to be revised or withdrawn as a result of developments in the course of the administrative or judicial procedure (Article 27 of the Commission Regulation (EC) No 1828/2006).

	PAAFRD
	Paying Agency for Agriculture, Fisheries and Rural Development

	PRAG
	Practical Guide to contract procedures for EU external actions 

	SCIF

	Service for Combating Irregularities and Fraud

	Suspected fraud
	An irregularity giving rise to the initiation of administrative or judicial proceedings at national level in order to establish the presence of intentional behaviour, in particular fraud, as referred to in point (a) of Article 1(1) of the Convention drawn up on the basis of Article K.3 of the Treaty on European Union, on the protection of the European Communities' financial interests.


I. INTRODUCTION
Purpose 

This document describes the comprehensive process of irregularity management which includes activities related to prevention, detection, treatment, reporting and monitoring actions to be taken upon reported irregularities, with the aim to develop consistent practice in implementation of legal framework for the protection of the European Union financial interests. 
This procedure obliges staff of the network of accredited bodies involved in management and implementation of IPA programmes and Transition Facility (the Irregularity Reporting System bodies):

· BROP (for IPA II MRDEUF)
· MA (for IPA V MoA)

· IB (for IPA I - CFCA, for IPA II - ARD, for  IPA V – PAAFRD) 
It has to be noted that it does not apply to other European Union Programmes being implemented in the Republic of Croatia (for example, Customs and Fiscalis).

All deadlines specified within this procedure must be considered in terms of working days.
II. LEGAL BASIS FOR THE PROTECTION OF EU’S FINANCIAL INTERESTS
II.1. EU legislation
II.1.1. EU primary legislation
The Republic of Croatia as the EU Member State is, inter alia, obliged to comply with obligations set in the Articles 317 and 325 of the Treaty on the Functioning of the European Union (TFEU). 
· Principles of sound financial management
Article 317 TFEU:
1. “The Commission shall implement the budget in cooperation with the Member States, (…) having regard to the principles of sound financial management. Member States shall cooperate with the Commission to ensure that the appropriations are used in accordance with the principles of sound financial management.”
· Protection of  EU’s financial interests

Article 325 TFEU:
1. “The Union and the Member States shall counter fraud and any other illegal activities affecting the financial interests of the Union…

2. Member States shall take the same measures to counter fraud affecting the financial interests of the Union as they take to counter fraud affecting their own financial interests.

3. …the Member States shall coordinate their action aimed at protecting the financial interests of the Union against fraud…”

II.1.2. EU secondary legislation
· Financial rules applicable to the general budget of the EU
Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the Council of 25 October 2012 on the financial rules applicable to the general budget of the Union and repealing Council Regulation (EC, Euratom) No 1605/2002
Article 59 (2) b (shared management with Member States):
“When executing tasks relating to the implementation of the budget, Member States shall take all the necessary measures, including legislative, regulatory and administrative measures, to protect the Union's financial interests, namely by:
a)…

b) preventing, detecting and correcting irregularities and fraud.”
Article 212 paragraph 1 line a:

“Regulation (EC,Euratom) No 1605/2002 is repealed with effect from 1 January 2013, with the exception of: (a) Articles 53 to 57, which shall continue to apply to all commitments made up to 31 December 2013..”
Accordingly,  Article 53c of the Council Regulation (EC, Euratom) No 1605/2002 on the Financial Regulation applicable to the general budget of the European Communities provides for: 

“…where the Commission implements the budget by decentralised management, implementation tasks shall be delegated to third countries”.
Furthermore,  Article 56, paragraph 2 of the Regulation No 1605/2002 provides for:

 “in the case of decentralised management […] the third country, national or international public-sector bodies concerned shall undertake to fulfil the following obligations:

(c) to conduct regular checks to ensure that the actions to be financed from the budget have been implemented correctly;

(d) to take appropriate measures to prevent irregularities and fraud and, if necessary, to bring legal proceedings to recover funds wrongly paid”.

· Obligation to designate AFCOS Service

Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) and repealing Regulation (EC) No 1073/1999 of the European Parliament and of the Council and Council Regulation (Euratom) No 1074/1999 provides for obligation for Member States to designate a service (the anti-fraud coordination service- AFCOS service) to facilitate effective cooperation and exchange of information, including information of an operational nature with OLAF.
· Definition of irregularity

Council Regulation (EC, Euratom) No 2988/1995 of 18 December 1995 on the protection of the European Communities financial interest defines the term irregularity.

Article 1 (2):
“Irregularity shall mean any infringement of a provision of Community law resulting from an act or omission by an economic operator, which has, or would have, the effect of prejudicing the general budget of the Communities or budgets managed by them, either by reducing or losing revenue accruing from own resources collected directly on behalf of the Communities, or by an unjustified item of expenditure.”
· Provisions on irregularities 
Article 138 (2) of the Commission Regulation (EC) No 718/2007 of 12 June 2007 implementing Council Regulation (EC) No 1085/2006 establishing an instrument for pre-accession assistance (IPA) stipulates that for the purposes of irregularities, the relevant provisions contained in Articles 27 to 34 of Commission Regulation (EC) No 1828/2006 setting out the rules for the implementation of Regulation (EC) No 1083/2006 and of Regulation (EC) No 1080/2006 of the European Parliament and of the Council shall apply mutatis mutandis. Furthermore, obligation of transmission of information on irregularities by electronic means stems from the provision of Article 31 of Commission Regulation (EC) No 1828/2006. 
II.2. National legislation for the protection of EU’s financial interests in the Republic of Croatia
· Protection of  EU’s financial interests

Budget Act (OG 87/2008, 136/12, 15/15)

The protection of EU’s financial interests is laid down by provisions of Article 114.a (1):

“the Republic of Croatia as user of the European Union assistance funds shall ensure the protection of financial interests of the European Union by establishing the system for combating of irregularities and fraud (hereinafter referred to as: AFCOS)”.

Regulation on the institutional framework of the system of combating irregularities and fraud (OG 144/13)  

Pursuant to Article 114.a, paragraph 2 of the Budget Act  the Government of the Republic of Croatia, adopted the Regulation on the institutional framework of the system of combating irregularities and fraud (AFCOS system) (OG 144/13).  

AFCOS is a system through which the coordination of legislative, administrative and operative activities is implemented with the purpose of protecting the financial interests of the European Union and direct cooperation with the European Antifraud Office (OLAF) are carried out.

AFCOS system in the Republic of Croatia shall include:
· Irregularity Reporting System - a network of accredited bodies managing and using IPA programme and Transition Facility;

· AFCOS network - a network of bodies dealing with combating fraud, corruption or some other form of illegal activities; 

· Ministry of Finance as a body competent for the protection of financial interests of the European Union in the Republic of Croatia.

An organizational unit for combating irregularities and fraud is established within the Ministry of Finance (Service for Combating Irregularities and Fraud) and it has a coordinative role between the bodies of the Irregularity Reporting System and the bodies of the AFCOS network. Service for Combating Irregularities and Fraud (SCIF) is the main contact point for OLAF in the Republic of Croatia and it provides necessary operational cooperation in case of investigation conducted by OLAF in the territory of the Republic of Croatia. In addition, SCIF receives checks and sends reports on irregularities to OLAF.

Government Decision on the establishment of the AFCOS Network (OG 151/2013)
The AFCOS Network is established in order to achieve full operativeness of the AFCOS system within the framework of which the coordination of legislative, administrative and operational activities, for the purposes of protecting financial interests of the European Union in the Republic of Croatia, and direct cooperation with the OLAF is carried out. 
· Criminal law

Criminal Code (125/11, 144/12, 56/15, 61/15)

In accordance with the commitment to align its criminal legislation to the Convention drawn up on the basis of Article K.3 of the Treaty on European Union, on the protection of the European Communities' financial interests concerning the definition of „fraud detrimental to the EU’s financial interests“, the Republic of Croatia introduced the definition of subsidy fraud in Criminal law.
Article 258:

Subsidy fraud
(1) „Whoever, with an aim to exercise the right to state aid for themselves or some other person, gives false or incomplete data to the provider of state aid regarding the facts the making of a decision on state aid depends on, or fails to inform the provider of state aid of changes that are important for making a decision on state aid,  shall be sentenced to prison for a period from six months to five years.

(2) Whoever uses the funds from the approved state aid contrary to the apportionment thereof shall be sentenced to prison for the period specified in paragraph 1 of this Article. 

(3) If, in the case referred to in paragraph 1 of this Article, the perpetrator has acted with an aim to exercise the right to large state aid packages or has used, in the case referred to in  paragraph 2 of this Article, large state aid packages, they shall be sentenced to prison for a period from one to ten years. 

(4) Whoever, in the cases referred to in paragraph 1 of this Article, prevents, of their own accord, the making of a decision on state aid, may be acquitted. 

(5) Subsidies and aids approved from European Union funds shall be equalized with the state aid in terms of this Article.“
II.3. Legal basis for IPA and Tranistion Facility
II.3.1. Legal basis for establishing IPA

· Council Regulation No 1085/2006 establishing an instrument for pre-accession assistance (IPA);

· Commission Regulation (EC) No 718/2007 implementing Council Regulation (EC) No 1085/2006 establishing an instrument for pre-accession assistance (IPA), as amended by Commission Regulation (EC) No 80/2010.

II.3.2. Legal basis for irregularity reporting in the context of IPA
EU legislation

Commission Regulation (EC) No 718/2007 of 12 June 2007 implementing Council Regulation (EC) No 1085/2006 establishing an instrument for pre-accession assistance (IPA)
Article 19: 
“1.Beneficiary countries shall ensure investigation and effective treatment of suspected cases of fraud and irregularities and shall ensure the functioning of a control and reporting mechanism equivalent to that referred to in Commission Regulation (EC) No 1828/2006 as amended by Commission Regulation (EC) No 846/2009 and Commission Regulation (EC) No 832/2010. In the case of suspected fraud or irregularity, the Commission shall be informed without delay.
2. Furthermore, beneficiary countries shall take any appropriate measure to prevent and counter any active or passive corruption practices at any stage of the procurement procedure or grant award procedure or during the implementation of corresponding contracts.”

Framework Agreement
In accordance with Article 28 - Prevention on irregularity and fraud, measures against corruption from the Framework Agreement between the Commission of the European Communities and the Government of the Republic of Croatia on The Rules for Cooperation concerning EC-Financial Assistance to the Republic of Croatia in the Framework of the Implementation of the Assistance under the Instrument for Pre-Accession Assistance – IPA:
(1) "The Beneficiary shall ensure investigation and effective treatment of suspected cases of fraud and irregularities and shall ensure the functioning of a control and reporting mechanism equivalent to that foreseen in the Commission Regulation (EC) No 1828/2006 of 8 December 2006. In the case of suspected fraud or irregularity, the Commission shall be informed without delay. 

(2) Furthermore, the Beneficiary shall take any appropriate measure to prevent and counter any active or passive corruption practices at any stage of the procurement procedure or grant award procedure during the implementation of corresponding contacts.

(3) The Beneficiary, including the personnel responsible for the implementation tasks of the Community financed activities, undertakes to take whatever precautions are necessary to avoid any risk of conflict of interests and shall inform the Commission immediately of any situation likely to give rise to any such conflict.
II.3.3. Legal basis for establishing Transition Facility
· Treaty of Accession of the Republic of Croatia
Article 30 (1):

For the first year after accession, the Union shall provide temporary financial assistance (hereinafter referred to as the ‘Transition Facility’) to Croatia to develop and strengthen its administrative and judicial capacity to implement and enforce Union law and to foster the exchange of best practice among peers. That assistance shall fund institution-building projects and limited small-scale investments ancillary thereto.

Article 30(5):

Assistance under the Transition Facility shall be decided and implemented in accordance with Council Regulation (EC) No 1085/2006 or on the basis of other technical provisions necessary for the operation of the Transition Facility, to be adopted by the Commission.

· Commission Decision of 13.06.2013. on technical provisions necessary for the operation of the transition facility in the Republic of Croatia (C(2013) 3463)
· Commission Implementing Decision of 22.11.2013 adopting a Transition Facility Programme for Croatia for the year 2013 (C(2013) 8057)  
III. INSTITUTIONAL FRAMEWORK OF THE SYSTEM FOR COMBATING IRREGULARITES AND FRAUD (AFCOS SYSTEM)
III.1. AFCOS system in the Republic of Croatia
AFCOS system in the Republic of Croatia comprises of:

· Irregularity Reporting System - a network of accredited bodies managing and using IPA programme and Transition Facility;

· AFCOS network - a network of bodies dealing with combating fraud, corruption or some other form of illegal activities; 

· Ministry of Finance as a body competent for the protection of financial interests of the European Union in the Republic of Croatia.

III.1.1. Irregularity Reporting System
Irregularity Reporting System includes competent bodies which are obliged to report on irregularities in the context of IPA programme and Transition Facility:

· BROP

· IB

Authorities and responsibilities of particular functions and institutions involved in management and implementation of programmes funded by the EU are defined by provisions of the Regulation on the scope and contents of responsibilities and the authority of bodies responsible for managing the instrument for pre-accession assistance (IPA) and Transition Facility (OG 84/2014).
The Operating Structure is established for each IPA component and Transition Facility and it is consisted of a collection of bodies (Operating Structure Bodies).

III.1.2. Head Of Body Responsible For Operating Programe (Hos) / Head Of Implementing Body
Head of Operating Structure (HOS) / Head of Implementing Body (Head of IB) are responsible for ensuring that procedures of Operating Structure Bodies relating to irregularities are properly managed. His/her tasks with regard to irregularity management are as follows: 

· Head of IB has to ensure that the procedures/tolls for establishment of irregularities are in place;

· Head of IB after the establishment of the irregularity has to send irregularity report to  HOS;

· HOS has to approve reports on irregularities submitted to by Head of IB;
· Head of IB/HOS has to ensure coordination and exchange of information between SCIF and NAO;

· Head of IB/HOS has to cooperate with other relevant AFCOS system bodies with regard to irregularity management;
· Head of IB/HOS has to ensure that proper recording of irregularity file is maintain and that all relevant institutions have access to the irregularity files (EC, OLAF, SCIF, audit, etc.).

III.1.3. The AFCOS Network
The AFCOS Network is established in order to achieve full operativeness of the AFCOS system. The AFCOS Network has been established by the Government Decision on the establishment of the AFCOS Network (OG 151/2013).

The tasks of the AFCOS Network are following: 

– cooperation with SCIF unit and OLAF regarding the issues of the protection of financial interests of the European Union, 

– proposing legislative and other measures with the purpose of efficient protection of financial interests of the European Union, and 

– strengthening inter-institutional cooperation, communication and exchange of data with the bodies of the AFCOS system.

In general, the role of AFCOS Network bodies is preventive and advisory. In relation to preventive measures, the most important tasks of the AFCOS Network are those regarding cooperation, participation in creating legislative measures, and training activities in the context the prevention of irregularities and frauds. On the other side, their advisory role is that they could, when it is necessary in a particular case, provide their expertise and assistance to Irregularity System bodies. However, the final decision on whether to accept the AFCOS Network body advice or not lies with Irregularity Reporting System bodies. 
Certain AFCOS Network bodies may seek sanctions against the legal or natural persons committing an irregularity in accordance with national legal framework.
The AFCOS Network is consisted of representatives of:

1. Ministry of Justice,

2. Ministry of the Interior,

3. Ministry of Finance – Tax Administration, Customs Administration, Sector for   

     Harmonization of Internal Audit and Financial Control, Anti-Money Laundering  

     Office, Sector for Financial and Budget Supervision, 

4. Ministry of Economy – Directorate for Public Procurement System, 

5. State Attorney’s Office of the Republic of Croatia, and 

6. Agency for the Audit of European Union Programmes Implementation System.
III.1.4. Service for Combating Irregularities and Fraud (SCIF)
In accordance with provisions of Article 3 (4) of Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council each Member State has to designate a service (‘the anti-fraud coordination service’) to facilitate effective cooperation and exchange of information, including information of an operational nature, with OLAF.
The Republic of Croatia has fulfilled the obligation by establishing Service for Combating Irregularities and Fraud (SCIF) within the Ministry of Finance. SCIF has coordinative role between the bodies of the Irregularity Reporting System and the bodies of the AFCOS network and it is also a main contact point for OLAF, 

The tasks and responsibilities of SCIF are established by Croatia Government Decree on internal organization of the Ministry of Finance. 

As it is already mentioned, SCIF has a coordinative role between Irregularity Reporting System bodies and AFCOS Network bodies. Furthermore, SCIF is the main contact point for OLAF in the Republic of Croatia and it provides necessary operational cooperation in case of investigation conducted by OLAF in the territory of the Republic of Croatia. In addition, SCIF receives checks and sends reports on irregularities to OLAF.

Coordinative activities of SCIF are:
· drafting, coordination and implementation of the national anti-fraud strategy, aimed at reinforcing the protection of the EU’s financial interests;

· initiation of the necessary legislative, regulatory and administrative adjustments, aimed at ensuring effective protection of the EU’s financial interests, including defining relations with relevant bodies involved in the protection of the EU’s financial interests;

· facilitating and ensuring co-operation between the national administration, investigation authorities and prosecution authorities, as well as between these authorities and OLAF, in cases of suspected fraud or irregularities affecting the EU’s financial interests and in cases when OLAF is conducting administrative investigations in the territory of the Republic of Croatia;

· further improvement of administrative capacity of SCIF staff and also staff of AFCOS system bodies;

· cooperation with OLAF and other Member States regarding the exchange of experience and knowledge by implementing projects financed by EU funds (e.g. HERCULE III programme, technical assistance provided through  particular Operational programme). 

Irregularity reporting activities are:

· receiving irregularity reports;

· validating received irregularity reports in order to ensure their quality check;

· sending irregularity reports to OLAF.

Further tasks and responsibilities of the SCIF are stipulated by the Government Regulation on the institutional framework of the system of combating irregularities and fraud (OG 144/2013). 

III.2. European Anti-Fraud Office (OLAF)
The mission of the European Anti-Fraud Office (hereinafter referred to as: OLAF) is to protect the financial interests of the European Union and therefore of its citizens, and the reputation of the European Institution. It achieves this by investigating fraud, corruption and any other illegal activity affecting those interests; by assisting Union and national authorities in their fight against fraud; and by means of deterrence, prevention and strengthening legislation, making more difficult fraud and irregularities to occur and so contributing to the public trust in the European integration.

OLAF activities with regard to the protection of the EU’s financial interest are:

· providing the Member States with the assistance from the European Commission in organising close and regular cooperation between their competent authorities in order to coordinate their action aimed at protecting the EU’s financial interests against fraud;

· contributing to the design and development of methods of preventing and combating fraud, corruption and any other illegal activity affecting the EU’s financial interests; 
· promoting and coordinating, with and among the Member States, the sharing of operational experience and best procedural practices in the field of the protection of the EU’s financial interests; 
· supporting joint anti-fraud actions undertaken by Member States on a voluntary basis.

OLAF’s administrative investigations 

Investigations conducted by OLAF are regulated by Guidelines on Investigation Procedures for OLAF Staff, which are internal rules which ensure that OLAF investigations are carried out in a consistent and coherent way.
Members of the investigation unit carry out the following investigative activities:
a. Interviews with persons concerned and witnesses;
b. Inspections of premises;
c. On-the-spot checks;
d. Digital forensic operations;
e. Carrying out investigative missions in third countries.
In accordance with Council Regulation (EC, Euratom) No 2185/1996 of 11 November 1996 OLAF performs on-the-spot checks and inspections:

· for the detection of serious or transnational irregularities or irregularities that may involve economic operators acting in several Member States, or 

· where, for the detection of irregularities, the situation in a Member State requires on-the-spot checks and inspections to be strengthened in a particular case in order to improve the effectiveness of the protection off the EU’s financial interests and so to ensure an equivalent level of protection within the EU, or

· at the request of the Member State concerned.

IV. PREVENTION 
The Republic of Croatia undertakes all measures necessary for the protection of the EU’s financial interests. To this purpose, special attention is given to the prevention of irregularities and frauds. The purpose of the prevention is to reduce the possibilities of the occurrence of irregularities and frauds within the framework of EU funds management.  

The prevention of irregularities and frauds includes, inter alia,: 

· raising public awareness and communication on the importance of undertaking measures against irregularities and frauds,  

· strengthening the administrative capacities of the AFCOS system.  

IV.1. Raising Public Awareness and Communication on the Importance of Undertaking Measures Against Irregularities and Frauds 
Within the framework of the activities that are carried out for the purpose of informing the public on the financing possibilities that are available to the Republic of Croatia within the IPA programmes and Transition Facility, it is also necessary to inform the public about the measures to be taken with an aim of monitoring and controlling legal and earmarked spending of the financial means from the aforementioned programme in order to ensure the protection of the EU’s financial interests in the Republic of Croatia. 

The activities of the communication and raising public awareness in the field of combating irregularities and frauds represent one of the foundations of efficient prevention of irregularities and frauds. In this context, the communication represents the activity of transferring information to the public directly or via media, with an aim of including the public in the process of combating irregularities and frauds. 

In the context of the protection of the EU’s financial interests, recommendations for the bodies of the Irregularity Reporting System that should been taken into consideration when undertaking activities with an aim of raising public awareness and communication are:  

· placing a mailbox on the web-page of the institution or a tangible (actual) mailbox where citizens may report, anonymously, irregularities at any time; 

· when creating a web-page, brochures, leaflets with an aim of informing the public of the protection of the EU’s financial interests, bodies should point out the ways and measures of combating irregularities, possibilities of reporting suspicion on irregularity (for example, via electronic mail), number and types of detected irregularities, media articles, and all other information referring to the prevention of irregularities and frauds. Furthermore, it is also recommended to organize “open door days“, roundtables, workshops and conferences for beneficiaries and public in general. 

· appointing a person in charge of information and communication at the level of ministries and other state administration bodies (spokesperson), who is obliged to share with the public the information from the scope of work of ministries/state administration bodies regarding the management and control of the use of means from IPA programmes and Transition Facility; 

·  the media with an aim of raising the media representatives’ awareness by providing them with the relevant information on the protection of the EU’s financial interests, as well as organizing meetings and/or seminars for media representatives. 

Cooperation between the Service for Combating Irregularities and Fraud (SCIF) and European Anti-Fraud Office (OLAF) 

SCIF is involved in the work of the OLAF Anti-Fraud Communicators' Network (OAFCN) which includes the representatives of all EU Member States in charge of public relations in the field of the protection of the EU’s financial interests and combating illegal activities within the European Commission and national institutions of Member States.  

The purpose of this network is to inform the EU citizens of the OLAF activities and its partners directed towards the protection of the EU’s financial interests. 

Strengthening Administrative Capacities of the AFCOS System  
Strengthening the administrative capacities include systematic planning and conduction of educative activities aimed at improving the knowledge and skills of employees at the bodies within the AFCOS system. It is an extremely important factor in the fight against irregularities and frauds. 

For the purpose of efficient strengthening of the protection of the EU’s financial interests, it is necessary to estimate the existing capacities to take adequate actions in each phase of the irregularities management. The estimation of the existing capacities refers to the detection of weakness that should be improved in order to ensure efficient and effective performance of assigned functions. The capacities should be continuously estimated, taking into account new financial instruments, changes in legislative environment, changes within the AFCOS system, shortcomings related to the Irregularity Reporting System, etc.  

As a consequence of all the aforementioned, SCIF has drafted the Methodology for education needs analysis in the field of irregularity management in order to detect the areas in which it is necessary to carry out the education of employees working in the bodies of the AFCOS system, and, accordingly, has prepared the corresponding Education Plan. 

V. DETECTION OF IRREGULARITY
V.1. The concept of irregularity
General definition of "irregularity" originates from Regulation (EC, Euratom) 2988/95 on the protection of the European Communities’ financial interests,
 Article 1(2) of which states that “‘irregularity’ shall mean any infringement of a provision of Community law resulting from an act or omission by an economic operator, which has, or would have, the effect of prejudicing the general budget of the Communities or budgets managed by them, either by reducing or losing revenue accruing from own resources collected directly on behalf of the Communities, or by an unjustified item of expenditure”. 

It is noted that the definition of irregularities in IPA programme is provided by Commission Regulation (EC) No 718/2007 implementing Council Regulation (EC) No 1085/2006 establishing an instrument for pre-accession assistance (IPA), Article 2(6) which states that “irregularity’ shall mean any infringement of a provision of applicable rules and contracts resulting from an act or an omission by an economic operator which has, or would have, the effect of prejudicing the general budget of the European Union by charging an unjustified item of expenditure to the general budget”.

Furthermore, it is noted that the definition of irregularities in Transition Facility is provided by Commission Decision of 13.6.2013 on technical provisions necessary for the operation of the transition facility in the Republic of Croatia, Article 21(4a) which states that “irregularity” shall mean any infringement of a provision of applicable rules and contracts resulting from an act or an omission by an economic operator which has, or would have, the effect of prejudicing the general budget of the European Union by charging an unjustified item of expenditure to the general budget.
In compliance with the abovementioned definition the concept of irregularity can be explained by the following cumulative elements:

1. Infringement of EU law
To be defined as an irregularity, the behavior must result in the infringement of a provision of the EU law. This means that the national provisions needed to give EU legislation its full effect are also to be considered as protecting the EU’s financial interests (e.g. Public Procurement law implementing EU Directives on award of public contracts).

2. Act or omission by an economic operator
According to Article 27 of Regulation 1828/2006 ‘economic operator’ means any natural or legal person or other entity taking part in the implementation of assistance from the Funds, with the exception of a Member State exercising its prerogatives as a public authority.
Consequently the institutions (ministries, agencies, performing IB, BROP tasks) in the exercise of the delegated tasks according to the Law, could not be considered to be “economic operators” for the purposes of this Regulation, thus they can be treated as economic operators when they are beneficiaries of the particular operations or actions (e.g. technical assistance).

In vast majority of cases “economic operator” will have the meaning of beneficiary of the operation (grand beneficiaries, partners, which according to grant contract concluded can incur the eligible expenditure).

The definition of act or omission covers all behavior, intentional or not (act or omission) by an economic operator, which has, or would have, the effect of prejudicing the general budget of the EU. This does not include errors or negligence detrimental to the EU budget committed by public authorities operating at national level.

V.2. The most frequent types of irregularities 
This is a non-exhaustive list of most frequent cases of irregularities (from the IMS records):

Category T16 (non-)action:
· infringement of rules concerned with public procurement – eg. a violation of a provision of the Public Procurement

· action not completed - eg. operation is not carried out or is incomplete; inappropriate use of project funds

· failure to respect deadlines – eg. the cost of which originated outside the agreed period

Category T11 request:

· product, species, project and/or activity not eligible for aid - eg. the project is not in accordance with the OP and the selection criteria approved by the Monitoring Committee of the program

· several requests for the same product, species, project and/or activity - eg. double funding

Category T14 documentary proof:

· documents missing and/or not provided – eg. documents that are missing: the inability to find information such as the list of invitees, financial or technical proposals or other relevant documents proving the reality of expenditure; lack of accounting documents

· documents incomplete - eg. a lack of supporting documents proving the implementation of activities, payment of the cost, etc.

· documents false and/or falsified - eg. a false / falsified invoices / supporting documents

Category T19 Ethics and integrity:

· conflict of interest - eg. product type, project and / or activity are unacceptable for funds

Category T12 beneficiary:

· non-existent operator/beneficiary
Category T17 movement:

· irregularities in connection with final destination (change of, non-arrival at, etc.)- eg. expenditures for services, goods and / or works that are not supplied

Category T20 other:

· eg. other activities haven't been carried out in accordance with the regulations, rules, terms of the contract

· eg. the activity conducted outside the scope of the project

V.3. Role of Irregularity Officers 
V.3.1. Nomination of the Irregularity Officer
Irregularity Officer (IO) is a contact point at Operating Structure Bodies (e.g. BROP, IB) for issues related to irregularity management. The main purpose of appointing IO is to ensure consistent and standardized institutional practice with regard to irregularity reporting and to have a representative of the Operating Structure Body in the AFCOS system.

For proper performance of irregularity management actions IO is appointed in each BROP and IB. Appointment and substitution of IO is communicated to SCIF via e-mail or by post. 

Upon each new appointment the Substitution plan of the Operating Structure Body have to be modified so to reflect the new situation.

It is recommended that IO has sufficient knowledge of the legal acts and processes of management of EU assistance programmes. Namely, being the main contact point in relation with irregularity management the IO has primarily a coordinative function. Nevertheless, he/she is responsible for creating irregularity reports and, in order to ensure sufficient quality of provided information, it is of utmost importance that he/she possesses knowledge necessary for understanding different cases and to recognise whom to approach within the Operating Structure Body in relation with a particular case. 
The IO can be replaced (changed) only when he/she leaves/moves to another position or he/she is not capable anymore to perform the regular duties. In this situation, the Head of Operating Structure Body will appoint a new IO having the same responsibilities as the previous one.

If the IO or the Substitute IO moves to another position and the new one is appointed, handover procedure prescribed by the internal Manual of Procedures of the Operating Structure Body should be respected.

The Head of each Operating Structure Body is obliged to inform the SCIF on any new appointment of the IO and Substitute IO. In addition, contacts of IOs and Substitute IOs have to be communicated to all employees of the Operating Structure Body involved in management and implementation of programmes and projects funded by the EU (including so-called horizontal staff such as Financial and Accounting Specialists).
V.3.2. Functions of the Irregularity Officer 
The general functions of IO are as follows:

· drafting irregularity reports within IMS (initial, follow-up and urgent case) and ensuring that all irregularity reports are sent to SCIF;

· ensuring quality of  the information in irregularity reports which are submitted to SCIF with regard to the obligations set in Article 28 of Commission Regulation No 1828/2006;

· keeping records of irregularity reports and updating information within Irregularity Register (irregularity alerts, status of the actions performed, information on reporting to OLAF with regard to concrete case, other institutions informed about irregularities as well as any other information/remarks relevant for proper management of established irregularities, etc.);

· cooperation with IOs from other institutions, timely and efficient provision of information on irregularities for internal/external purposes; 

· cooperation with representatives from other institutions regarding irregularities and fraud (e.g. AFCOS Network bodies) by collecting of information on detection and verification of irregularities, court decisions, audit findings related to irregularities; requesting explanations, guidance or expert opinions from other institutions; dissemination of the information within institutions; 

· Participation in meetings organized by SCIF; 

· Keeping proper audit trail of performed actions and adopted decisions within institution.

The functions shall be performed in accordance with the manual of procedures of each BROP and IB.

	( Steps to be followed in relation to nomination of IOs and Substitute IOs are presented in the tabular audit trail in Annex 04.


V.3.3. Notifying relevant bodies of suspicion on irregularity 
It is the responsibility of all employees at bodies involved in the management of IPA programmes and Transition Facility at all levels of seniority to participate in the detection and alerting of suspected irregularities.

According to the national legislation all institutions within management and control system of IPA and Transition Facility are obliged to pay attention to the elements of irregularities while performing their regular duties and in case of suspicion on irregularities inform the respective operating structure body (BROP, IB) in writing. 

Apart from contacting the IO following regular procedures, one can report suspicions of irregularities and fraud avoiding regular reporting channels i.e. anonymously.
1. European Anti-Fraud Office (OLAF) 

Anybody can inform OLAF about suspicions of fraud and irregularities affecting the financial interests of the European Union. Any available documents to support the information should be provided as well. 

OLAF can be approached in any languages through these different channels:

· By letter to:

OLAF – European Anti-Fraud Office

European Commission

Rue Joseph II, 30

1000 Brussels

Belgium

· By e-mail using link to the General form enquiries (“OLAF General enquiries”) available at: http://ec.europa.eu/anti_fraud/investigations/report-fraud/index_en.htm

· By filling in an online form to report fraud (available at: http://ec.europa.eu/anti_fraud/investigations/report-fraud/index_en.htm)

2. The Service for Combating Irregularities and Fraud (SCIF)
Anybody can also inform the SCIF about suspicions of fraud and irregularities affecting the financial interests of the European Union.

The allegation can be send:

· By letter to:

Ministarstvo financija – Samostalna služba za suzbijanje nepravilnosti i prijevara

Katančićeva 5,10000 Zagreb, Republika Hrvatska
· By fax to: +385 1 4591 148
· By e-mail to: nepravilnosti.eu@mfin.hr
3. All bodies involved in the management of EU assistance funds

All Operating Structure Bodies must create an e-mail address and, if possible, other applicable tools (mailbox, phone) to receive the allegations regarding suspicions of fraud and irregularities affecting the financial interests of the European Union. The e-mail address must be daily checked by the IO of the body. When receiving an allegation via e-mail the IO should follow the procedure described in chapter “Working procedure for alerts”.
In the Republic of Croatia “whistleblowers” are protected by legal provisions of the following acts:

· Civil Servants Act – consolidated version (OG 49/2012),
· Labour Act (OG 149/2009 and 61/2011),
· Criminal Code – consolidated version (OG 121/2011),
· Trades Act (87/2008, 96/2008, 116/2008 and 114/2011).
V.3.4. Working procedures for ALERTS 
· Working procedure for ALERTS
As it has been already mentioned, it is the responsibility of all employees at bodies involved in the management of EU funds at all levels of seniority to alert to suspected irregularities regardless of the size of the irregularity and whether the irregularity is caused by error (unintentional) or suspected fraud is to be reported (intentional).

Alerting to irregularities can be done through different channels:

1. using the Irregularity Alert Form (Annex 01) and sending it to the IO at the respective body;

2. sending an e-mail to the IO’s e-mail address;
3. acting in accordance with the Whistle-blowing procedure described under chapter VII.3.

If option 2 is chosen, the alert sent via e-mail shall contain as much information as possible on the respective case, i.e. it shall contain the following information:

· name and code of the respective project
· name of the Beneficiary

· the total value of the operation (total value, EU contribution and national contribution)
· assessment of the irregular amount (if applicable) and 

· a description of the context in which the suspected irregularity has been committed.

The employee who alerted to the irregularity is required to keep at a safe place all original documentation (or a certified copy if the original documentation must be released) related to the irregularity and forward it to the IO at the BROP / IB, as soon as possible. It is recommended that the employee that has submitted an alert does not discuss the irregularity with any other persons. The further involvement of the employee will be done in a way assuring the confidentiality of the employee.

If the employee at the BROP / IB has indications that the IO is involved in committing the irregularity, employee will inform the Head of IB directly, using the same template. 
Upon receiving an alert, the IO shall asses the alert concerned  to determine whether it is related to the projects financed by EU assistance programmes. The IO shall:

· if the alert is related to the projects financed by IPA programmme and Transition Facility, open an Alert file, draft Irregularity Alert Form or information note on alert and register it in the Irregularity Register (Annex 02);

· if the alert is not related to the projects financed by IPA programme and Transition Facility, forward the alert to relevant national body for further actions to be taken.  
Alert file corresponds to the Croatian word ‘predmet’ as defined by provisions of the Regulation on office management of state administration (OG 7/2009). It is recommended to open Alert file once a year upon receipt of the first alert received that year. It would contain all alerts received in the respective year. Also, Irregularity Register is recorded accordingly per year.
If the alert is received from the BROP / IB staff through Irregularity Alert Form, IO shall draft an information note on alert, describing how the alert was received and what its content was, and will attach to it the alert received, as well as all the relevant documentation received/obtained. When the IO is informed about the irregularity through a discussion/phone conversation with an employee or other person or through other tools, he/she is obliged to fill-in the template of Irregularity Alert Form (Annex 01) with the information received. 

The IB is obliged to send Irregularity Register to SCIF. This has to be done within 15 days following the end of each quarter via e-mail. Functional SCIF mailbox is open for this purpose: afcos-hr@mfin.hr. 

In the context of IPA II Component

The IB is obliged to send Irregularity Register to the BROP who will together with its own Irregularity Register send to SCIF. This has to be done within 15 days following the end of each quarter via e-mail. Functional SCIF mailbox is open for this purpose: afcos-hr@mfin.hr. 

Instructions for verification of irregularities
Upon the approval of Irregularity Alert Form by the IO /responsible person, he/she shall inform Head of IB or HOS if the alert is within BROP about that fact in 3 working days. Head of IB / HOS shall give instruction with regard to the verification of suspected irregularity to the authorized person/persons according to the internal manual of procedures. However, if Head of IB / HOS decides that it is not necessary to take further action with regard to the verification of suspected irregularity, the information about that fact shall be registered within the Irregularity Register.
Verification of suspected irregularity is performed and the conclusion on existence/absence of irregularity is made within the term of 30 working days. In exceptional and duly justified cases the term can be prolonged by the decision of Head of IB / HOS. The term specified must cover performance of all the actions required for a comprehensive verification of suspected irregularity, including inquiries to other institutions which possess relevant information, collection of specific data or professional advice required for examination.

Taking into consideration that suspected irregularity must be verified within the shortest possible term sufficient for comprehensive verification of suspected irregularity, any extension of the set term is granted subject to objectively justified reasons. As a general case such extension of the term may be arranged when the result of investigation depends on external factors - receipt of information, conclusions from other institutions, etc.

For facilitation of efficient irregularity verification process a working group can be formed consisting of specialists and experts from relevant professional areas (lawyers, financial officers, contracting officers, state aid specialists, staff with engineering work experience, etc.). The group can be formed for a specific irregularity case or be of a permanent nature. Involvement of the IO in the procedure of examination of suspected irregularity ensures homogenous and coherent practise of the BROP / IB.
When within IB, for the verification of the alert, an on-the-spot check is required, this activity must be performed by at least two staff members of the IB, one of them has to be Project Manager. Depending on the requirements of the specific contract to be checked, the other staff has to be either Quality Assurance Officer, Financial Specialist or construction engineer (where existing).

1. Quality assurance officer is recommended to participate in the on-the-spot check when it is essential to check the quality and the quantity of the outputs (most notably in supply contracts).

2. Financial specialist should be present at on-the-spot check whenever there is a need to perform checks related to payments and check the financial side of project management such as invoices, accounting procedures and documents and similar.

3. Construction engineer should be present at on-the-spot check in works contracts or grants with works component and needs to check the issues related to the expert side of construction such as compliance of construction and supervision with the relevant national and EU laws or similar.

When, for the purpose of the verification of the alert, administrative verification/control of documents are required the Project Manager or the person in charge can conduct this verification together with Financial Officer, Quality Assurance Officer, Contracting Officer (where existing) or other competent employee at the IB. Depending on the requirements of the specific issue to be verified, the Project Manager or the person in charge can conduct this verification can request the specific support of the organisational unit responsible for finance and accounting, organisational unit responsible for legal issues or other relevant Departments within the IB.

· Working procedure for established irregularities when performing regular duties
This sub-procedure is applicable to the irregularities established by competent units/directorates when performing the regular duties in accordance with the internal procedures of the BROP / IB.

Namely, irregularities can also be established, not only when taking actions based on alerts, but also when performing current activities in the framework of implementation of projects funded through EU assistance funds. Such activities cover administrative, financial, technical and physical aspects of operations, as appropriate, and can be on-the-spot checks and monitoring visits performed by Project Managers. 
When performing these activities, particular attention should be paid to the following issues (where applicable):

1) The reality of the operation;

2) The correctness of the requests for payment;

3) Eligible periods of the expenditure;

4) Relevance of the expenditure in relation with the contract;

5) Compliance with programme conditions including, where applicable, compliance with the approved financing rate;

6) Application of the correct exchange rate;
7) Compliance with applicable national and Community eligibility rules, and any specific contract stipulations;

8) Adequacy of supporting documents and existence of an adequate audit trail;

9) Compliance with applicable environmental rules and equal opportunity and non-discrimination requirements;

10) Compliance with applicable EC and national public procurement rules and relevant contract stipulations;
11) The respect of EC and national rules on visibility Expenditure does not receive assistance for the same purpose from another Community financial instrument.
When an irregularity is established, the report/document issued by the competent organisational unit in accordance with the provisions from the Internal Manual shall be equivalent to “primary administrative or judicial finding” – PACA as defined by Article 27 of EC Regulation 1828/2006. Upon the approval of PACA, it should be forwarded to IO so that he/she can start irregularity reporting procedure.
· Involvement of the AFCOS Network in verification of irregularities
The role of AFCOS Network bodies in relation to the verification of irregularities is entirely advisory in terms of providing expertise and assistance in the framework of their competencies. 

Furthermore, in case related to the suspicion of fraud, BROP / IB can contact AFCOS Network body either through SCIF or directly (copy to SCIF) with the request for expert opinion (advise).

After the receiving request for AFCOS Network assistance, SCIF shall in short period organizing AFCOS Network meeting between relevant AFCOS Network bodies and BROP / IB. Based on their competence and specific knowledge, AFCOS Network bodies may provide BROP / IB with conclusions, opinions and/or recommends remedy measures. 
However, the final decision on whether to accept the AFCOS Network body advice or not lies with BROP / IB. 
Conclusion of the AFCOS Network body is not a final decision on irregularity. It can be used by BROP / IB for further examination of suspected irregularity within entire scope of related information, data and applicable legal provisions.
V.4. Decision on Irregularity
Upon the finalisation of the verification of suspected irregularity, BROP/ IB shall take one of the following decisions on irregularity:

· Decision on established irregularity

or

· Decision on No- irregularity 
V.4.1. Decision on established irregularity (PACA)

Decision on established irregularity is a first written assessment by BROP / IB, whereby it is concluded on the basis of specific facts that an irregularity has been committed or not, without prejudice to the possibility that this conclusion may subsequently have to be revised or withdrawn as a result of developments in the course of the administrative or judicial procedure. Sample template of PACA is presented in the Annex 03.  

PACA shall be validated by authorized persons according to the internal manual of procedures and inter alia IO. Participation of IO in the PACA drafting process must ensure the coherent and homogeneous practice of the institution and contribute to the completeness and quality of PACA.

IO shall record information from PACA into Irregularity Register.

V.4.2. Decision on No-irregularity
Decision on no-irregularity is a first written assessment by BROP / IB, whereby it is concluded on the basis of specific facts that no irregularity has been committed. Information from decision, IO records within Irregularity Register. Sample template of decision is presented in the Annex 03.  
Working procedures for taking Decision on irregularity

Upon finalisation of the verification of suspected irregularity by the person / person a report shall be drafted (e.g. on the spot check report). Report with all relevant documentation shall be send without delay to IO for the purpose of drafting Decision on irregularity. If the report contains information regarding the established irregularity, IO shall draft Decision on established irregularity, if the report contains information that no irregularity has been established, IO shall draft Decision on no-irregularity. Decision on irregularity shall be drafted by IO without delay upon receiving verification report. Upon drafting Decision on irregularity, IO shall send Decision for approval to Head of IB / HOS or to responsible person within IB / BROP (in accordance with internal manual of procedures). Head of IB / HOS or responsible person shall without delay approve Decision on irregularity and send it to IO for the reporting purposes.
Other documents / reports which could represent PACA

PACA can be represented by:

· Internal audit findings on irregularities;

· External audit (ARPA) findings on irregularities;

· Indictments issued by the State Attorney Office;

· Reports issued by the OLAF, EC Services and the European Court of Auditors and any external auditor authorised by the Contracting Authority to carrying out verifications.

If BROP / IB receives above mentioned report/document from which the irregularity has been established, BROP / IB shall follow the procedure initial reporting. 

Review and adjustment of Decision on established irregularity (PACA)
As prescribed by the Regulation 1828/2006 being a primary written assessment PACA can also be revised or withdrawn as a result of later administrative or judicial procedure. Review and adjustment of PACA can be performed only subject to objectively justified facts, legal provisions or legally justified conclusions of competent authorities.

Basis for such revision or withdrawal of the Decision on established irregularity can be the receipt of information related to the irregularity which affects the initial Decision on irregularity:

· Any new information received from other competent institutions or auditors;
· Any new information or facts revealed from the data presented in the project file or received performing any management verifications in BROP / IB; 
· Final ruling of the court, etc.
Having received any objectively justified facts, information or legally justified conclusions of the competent authority BROP / IB assesses it and if it affects the initial PACA, initiates review of the PACA. 

Amendment of PACA is followed by the usual irregularity examination actions - recording of PACA information into the Irregularity Register, initiation of remedy measures, creation of initial or follow-up report to SCIF, provision of information to other institutions, follow- up of irregularity until the case is closed, etc.

Review of PACA in most cases leads to the need to submit a follow-up irregularity report to SCIF although the two processes are not necessarily related. Follow-up or initial reporting is initiated if amended PACA contains conclusions on: suspected fraud in case that initial report has not yet been send to SCIF/BROP, withdrawal of the initial Decision on established irregularity (due to court findings or other reasons). While other follow-up reporting cases such as information on initiated/concluded/abandoned administrative or court procedures related to initially detected irregularity, imposing administrative or criminal penalties related to initially reported irregularity, etc. are based not on amended PACA but on information received performing follow-up of established cases.  
For the proper audit trail and justification of every adopted decision BROP / IB stores any initial and amended PACAs as well as any supporting documents relevant for the adoption of decisions.

V.4. 3. Handling the cases of suspected fraud 
“Suspected fraud” means an irregularity giving rise to the initiation of administrative or judicial proceedings at national level in order to establish the presence of intentional behaviour, in particular fraud, as referred to in Article 1(1)(a) of the Convention drawn up on the basis of Article K.3 of the Treaty on European Union, on the protection of the/ European Communities' financial interests (Regulation EC No. 1828/2006, Article 27(c)).

In case when the report/document issued contains ascertaining elements related to suspicion of fraud, the Head of Operating Structure Body (IB or BROP) will send immediately information concerned as well as relevant documentation to State Attorney Office. Head of Operating Structure Body (IB or BROP) will also inform the BROP / IB, NAO and the SCIF about the fact that a notification was sent to the State Attorney Office.

BROP / IB shall continue administrative proceeding with regard to the established irregularity (recovery, on the spot check, reporting, etc.) within its competence.

Fraud indicators (if applicable) – non-exhaustive list:

· Altering specifications in favour of one vendor;

· Repetitive solicitation of the same vendors, which seem to win numerous tenders;

· Splitting of the contract in order to allow easier tendering under a lower threshold;

· Contracting authority insist on particular bidder, sometimes even despite more expensive offer;

· Commercial evaluation: hand-made corrections without notifying who made corrections and when or intentional arithmetic errors;

· Evaluation grids and criteria unclear, missing, not filled in correctly;

· Repetitive technical evaluations;

· Difficulties to contact the beneficiary or contractors as a first sign related to its seriousness;

· Repeated change of address, staff and accounts of the beneficiary or contractors;

· Significant payments in cash;

· No supporting documentation (invoices);

· Inexistence or evidences of substitution of time sheets;

· Difficulties to access the supporting documentation.

VI. GENERAL RULES FOR REPORTING 
Reporting on irregularities is a tool for sound financial management. It has a dual purpose. On the one hand, irregularity reports can serve as one of the inputs for risk analysis in the area of management of irregularities, while at the same time irregularity reports allow competent authorities to implement timely corrective actions.

Namely, the information from irregularity reports is used 
1) to intervene directly where there are irregularities so to correct the negative consequences thereof; 
2) to get thorough understanding of the practices used to commit the irregularity which makes it possible to introduce necessary improvements into the management and control systems in order to prevent recurrence of irregularities and minimize possibility of committing fraud; and 
3) to carry out risk analyses and develop early-warning systems which help to identify risks of occurrence of irregularity more effectively.

In general, the comprehensive process of irregularity management can be described as it is presented in the picture hereafter.
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Reporting on irregularities is done for the particular programme but at the level of operation. Namely, the regular reporting obligation starts from the moment of approval of the operational programme by the European Commission and lasts until its closure. Therefore, even if there are no irregularities identified within the particular operational programme, IB is  obliged to send notification about that fact to BROP / SCIF (mailbox: afcos-hr@mfin.hr) using e-mail or other communication tools.

On the other hand, if an irregularity is confirmed, it is reported by so-called Initial irregularity report which relates to the project/operation and which is followed by Follow-up irregularity reports prepared on the quarterly basis until the moment when all recovery and related procedures are completed (closure of the procedure). If irregularity is identified during the post-implementation period (during ex-post evaluation or audit – until closure of the programme), the irregularity still has to be reported using the prescribed procedures.

With regard to reporting on established irregularities within IPA and Transition Facility following rules apply:

1. all cases of irregularities need to be reported because there is no EUR 10,000 threshold;

2. all reports have to be sent via Irregularity Management System (IMS).

As a general rule, the following cases need not be reported to the European Commission:

(a) cases where the irregularity consists solely in the failure to execute, in whole or in part, an operation included in the co-financed operational programme owing to the bankruptcy of the beneficiary;

(b) cases brought to the attention of the managing authority or certifying authority by the beneficiary voluntarily and before detection by either of them, whether before or after the payment of the public contribution;

(c) cases which are detected and corrected by the managing authority or certifying authority before any payment to the beneficiary of the public contribution and before inclusion of the expenditure concerned in a statement of expenditure submitted to the Commission.

However, irregularities preceding a bankruptcy and cases of suspected fraud must be reported.
There are several types of reports:

- Initial report

- Follow-up report
- Urgent report
- Zero report
Types of reports and their characteristics are summarized in the following table:
	Type of report
	Basis for reporting
	Deadline for reporting from IB to BROP / SCIF
	Deadline for reporting from BROP to SCIF

(applicable in the context of IPA II)
	Tool for reporting

	Initial report
	Decision on established irregularity / PACA
	No later than within 15 days following the end of each quarter 
	No later than within 5 days following approval of received report from IB
	IMS

	Follow-up report
	Initial report
	No later than within 15 days following the end of each quarter
	No later than within 5 days following approval of received report from IB
	IMS

	Urgent report
	Irregularities discovered or supposed to have occurred,

where it is feared that they may very quickly have repercussions outside its territory or they

show that a new malpractice has been employed
	Without delay
	IMS

	Zero-report
	-
	No later than within 1 5 days following the end of each quarter
	No later than within 5 days following approval of received notification from IB
	Email


Dynamics of reporting in the context of IPA I Component and Transition Facility from PIU to IB is presented in the table:
	Basic for reporting
	Deadline for reporting

from PIU to IB
	Tool for reporting

	Decision on established irregularity / PACA
	No later than within 5 days  following approval of Decision / PACA
	Post / email

	Zero report
	No later than within 5 days following the end of each quarter
	Post / email


Dynamics of reporting in the context of IPA IV Component from PAAFRD to SCIF is presented in the table:

	Type of report
	Basis for reporting
	Deadline for reporting from PAAFRD to SCIF
	Tool for reporting

	Initial report
	Decision on established irregularity / PACA
	No later than within 5 days following the approval of Decision / PACA
	IMS

	Follow-up report
	Initial report
	No later than within 15 days following the end of each quarter
	IMS

	Urgent report
	Irregularities discovered or supposed to have occurred,

where it is feared that they may very quickly have repercussions outside its territory or they

show that a new malpractice has been employed
	Without delay
	IMS

	Zero-report
	-
	No later than within 5 days following the end of each quarter
	Email


Remark: Dates in the above mentioned tables are referred to working days.
VI.1. INITIAL REPORTING
The ground for starting initial irregularity reporting is approval of Decision on established irregularity / other PACA document.

Upon approval of the PACA, IO assesses the information concerned and starts drafting initial report. Head of IB / HOS has to send initial report to SCIF no later than within 15 days following the end of each quarter. 
During the creation of the initial report, IO has to assign an internal identification number  to the report. This number is prescribed by internal rules for office management (e.g. class, Reg. No.). Also, this number shall be used in all further communication with regard to the irregularity report concerned (Irregularity register, MIS, etc.).

Upon the receiving of the initial report, SCIF shall perform quality check of the initial report concerned in accordance with Article 28 of Commission Regulation (EC) No 1828/2006. If there is no need for amending the report, SCIF shall send report to NAO for approval and afterwards to OLAF. If SCIF assesses that there is a need for amending the report, SCIF shall reject report, formulate recommendations for amending the report and send it back to BROP / IB. Upon receiving rejected report, BROP / IB shall within 5 days amend the report concerned and send it back to SCIF for approval.     

Sub-procedure in the context of IPA II Component

In the context of the IPA II Component, Head of IB sends initial report to HOS for approval. IO at the level of BORP performs quality check of the initial report concerned and if there is no need for amending the report, HOS shall no later than within 5 days following the receiving of the report from IB, send the report to SCIF. If IO assesses that there is a need for amending the report, HOS shall no later than within 5 days following the receiving of  the report from IB reject the report, formulate recommendations for amending the report and send it back to IB. IB shall within 5 days amend the report concerned and send it back to BROP for approval.  
IO at the level of BROP performs quality check in accordance with the Article 28 of Regulation (EC) No 1828/2006. 
General procedure with regard to the initial irregularity reporting

SCIF keeps the right to ask BROP / IB for Decision on established irregularity/ other PACA document.

If SCIF performing quality checks identifies that particular initial report is not adequate for further reporting to OLAF, i.e.:

· The information provided in the initial reports created by BROP / IB is insufficient or is irrelevant according to the requirements set for the reporting;

· The information provided in the initial reports is not related to irregularities to be reported to OLAF;

SCIF shall reject such initial reports following their receipt, either to be deleted or to make amendments for resubmission of the initial reports by BROP / IB.
 If some of the information in initial report, and in particular information concerning the practices employed in committing the irregularity and the manner in which it was discovered, is not available or  should be rectified, BROP / IB shall as far as possible supply the missing or correct information when forwarding subsequent follow-up reports of irregularities to SCIF.
In accordance with Article 36(2) Regulation (EC) No 1828/2006 Member States which have not adopted the euro as their currency by the date the irregularity is established shall convert expenditure paid in national currency into euro in accordance with Article 81 of Regulation (EC) No 1083/2006. Where the expenditure has not been registered in the accounts of the certifying authority, the most recent accounting exchange rate published electronically by the Commission shall be used.
VI.2. FOLLOW-UP REPORTING
The ground for starting follow-up irregularity reporting is initial report which was sent to OLAF.

No later than within 15 days following the end of each quarter, the BROP / IB shall send follow-up report to the SCIF, with reference to the previous initial report, on the procedures instituted with respect to all irregularities previously notified and the important changes resulting from them.

Following the end of each quarter IO gathers all necessary information on procedures instituted with regard to any irregularity established in the previous reference quarter and on measures taken to remedy identified deficiencies and, where appropriate, to recover the amounts wrongly paid, and drafts follow-up report and updates the Irregularity Register.

Upon the receiving of the follow-up report, SCIF shall perform quality check of the follow-up report concerned. If there is no need for amending the report, SCIF shall send report to NAO for approval and afterwards to OLAF. If SCIF assesses that there is a need for amending the report, SCIF shall reject report together with recommendations for amending the report. Upon receiving rejected report, BROP / IB shall within 5 days amend the report concerned and send it back to SCIF for approval.

Sub-procedure in the context of IPA II Component

In the context of the IPA II Component, Head of IB sends follow-up report to HOS for approval. IO at the level of BORP performs quality check of the follow-up report concerned and, if there is no need for amending the report, HOS shall no later than within 5 days following the receiving of report from IB, send the report to SCIF. If IO assesses that there is a need for amending the report, HOS shall no later than within 5 days following the receiving of the report from IB reject the report, formulate recommendations for amending the report and send it back to IB. IB shall within 5 days amend the report concerned and send it back to BROP for approval.  

General procedure with regard to the  follow-up irregularity reporting

If SCIF performing quality checks identifies that particular follow-up report is not adequate for further reporting to OLAF, i.e.:

· The information provided in the follow-up reports created by BROP / IB is insufficient or is irrelevant according to the requirements set for the reporting;

· The information provided in the follow-up reports is not related to irregularities to be reported to OLAF;

SCIF shall reject such follow-up reports following their receipt, either to be deleted or to make amendments for resubmission of the follow-up reports by BROP / IB.
VI.3. URGENT REPORTING

The ground for starting urgent irregularity reporting is if Decision on established irregularity / other PACA document which comprises at least one of the following situations:

· it is feared that irregularities discovered or supposed to have occurred may very quickly have repercussions outside the territory of one Member State;
· irregularities discovered or supposed to have occurred imply a new malpractice.

BROP / IB shall without delay send initial urgent irregularity report to SCIF for approval. Upon receiving the urgent report, SCIF shall notify NAO about the report and without delay send it to OLAF.  

Sub-procedure in the context of IPA II Component

In the context of the IPA II Component, Head of IB shall without delay send initial urgent report to HOS for approval. Upon receiving the urgent report, HOS shall without delay send report to SCIF.  

VI.4. ZERO REPORTING

If there were no established irregularities in the reported quarter, BROP / IB (IO) shall notify SCIF about that fact through e-mail. For this purpose, SCIF opened functional mailbox: afcos-hr@mfin.hr.

No later than within 15 days following the end of each quarter BROP / IB (IO) shall notify SCIF that no irregularity was established. 

Sub-procedure in the context of IPA I Component and Transition Facility
In the context of the IPA I Component and Transition Facility, PIU (IO / SPO) shall no later than within 5 days following the end of each quarter notify IB that no irregularity was established. 

Sub-procedure in the context of IPA II Component

In the context of the IPA II Component, IO at IB shall no later than within 5 days following the end of each quarter notify IO at BROP that no irregularity was established. IO at BROP shall no later than within 5 days following approval of received notification from IB notify SCIF about that fact.

VI.5. CLOSING THE IRREGULARITY CASE
The irregularity case considers to be closed when:

· Decision is made that the identified irregularity shall not be considered as an irregularity (in this case Decision on established irregularity has to be changed in No-irregularity decision);

· If necessary, all irregular expenditure is recovered, or withdrawn from the statement of the expenditure.

VI.6. USE OF IRREGULARITY MANAGEMENT SYSTEM (IMS)

The Irregularity Management System (IMS) is a web-based application that allows the preparation and submission of irregularity reports to the European Anti-Fraud Office (OLAF).

In accordance with the regulations, for the purpose of irregularity reporting in the context of IPA the IMS module - Pre-Accession Assistance is used.

The IMS is a part of secured network which can be accessed only if one has a certificate, username and password provided by SCIF (system administrator). Because all IMS modules contain sensitive data (detailed info on persons who committed irregularities and the modus operandi applied), security measures have been put in place to prevent unauthorized access to the system.

Irregularity Reporting System bodies (Reporting Authorities) can obtain access to IMS on the basis of their competencies and responsibilities within the Irregularity Reporting System. Namely, Reporting Authorities within the IMS are arranged in a hierarchical structure where each level has different user rights, i.e. the superior level approves the communication (irregularity report) prepared by the subordinate one and forwards it to the higher level. Within each Reporting Authority, users can have one of the following roles:

· manager - all rights including submitting requests (irregularity reports) to the next level

· creator – right of preparing and creating a requests (irregularity report) 

· observer - read-only access to the system.
Each BROP / IB has to send request to SCIF with regard to the opening the above mentioned roles in the IMS (manager, creator and observer). 

The following table provides a detailed overview of rights a particular user can obtain (manager, creator and observer):

	Actions Available
	Manager
	Creator
	Observer

	Creates Article 3 communications
	(
	(
	

	Creates Article 5 communications
	(
	(
	

	Creates Zero Notifications
	(
	(
	

	Submits (sends) communications
	(
	
	

	Copies

communications
	(
	(
	

	Saves communications as draft
	(
	(
	

	Edits draft communications
	(
	(
	

	Deletes draft communications


	(
	(
	

	Validates 

(quality check)
	(
	(
	

	Finalizes communications
	(
	(
	

	Rejects 

communications
	(
	
	

	Imports communications as draft
	(
	(
	

	Imports communications as finalized
	(
	
	

	Tests the import (import "Dry Run")
	(
	(
	

	Exports communications (as .xls/ .xml)
	(
	(
	(

	Prints 

communications
	(
	(
	(

	Searches and view communications
	(
	(
	(

	Views communications history
	(
	(
	(


Detailed instructions for IMS users are enclosed within IMS as online IMS user manual. 

VI.7. HANDLING WITH DOCUMENTATION
Protection of information
Protection of personal data related to the irregularities and fraud in the use of EU funds is defined by the following EU regulations:

· Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data,
· Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the protection of individuals with regard to the processing of personal data by the Community institutions and bodies and on the free movement of such data,
· Commission Regulation (EC) No 2035/2005 of 12 December 2005 amending Regulation (EC) No 1681/94 concerning irregularities and the recovery of sums wrongly paid in connection with the financing of the structural policies and the organisation of an information system in this field,
· Article 37 of Commission Regulation (EC) No 1828/2006.
National legal framework which regulates handling with documentation is:

· Data Secrecy Act (OG 79/07 and 86/12),
· Act on Personal Data Protection (OG 103/03, 118/06, 41/08, 130/11 and 106/12),

· Information Security Act (OG 79/07),
· Right to Access Information Act (OG 25/13, 85/15),
· Regulation on office transactions (OG 7/09),
· Internal guidelines/rules of the institutions, if any.

Handling with documentation
Since Irregularity Reporting System bodies (BROP, IB) within its scope of work on daily base receive information not only about personal data, but also weaknesses in the management and control on the basis of which it is potentially possible to commit fraud, bodies are necessary apply additional measures to protect confidentiality. Accordingly, such information is not subject to documentation that is available to a wide range of users, but are available only to employees of the relevant body (BROP, IB, NF, SCIF) and other authorities whose duties require that they have access to them (AFCOS Network body, OLAF, EC, audit). Regarding the restrictions on the right of access to information, public authorities shall act in accordance with Article 15 and 16 of the Right to Access Information Act (OG 25/13, 85/15).

The table below lists the type and degree of confidentiality for certain types of data:

	TYPE OF DATA
	LEVEL OF SECRECY
	FIELD

	Irregularity report
	Limited
	EU

	Data from IMS
	Limited
	EU

	Letters / notifications from other relevant bodies of the EU or national bodies
	Unclassified and limited
	EU


All documents and records related to the functions and activities carried out by the relevant body (BROP, IB) should be stored in order to ensure an adequate audit trail (the structure of the sequence of steps needed and applicable during the implementation of individual processes, sub-processes or functions (tasks)).

The table below lists the documentation related to irregularity reporting of the relevant body (BROP, IB) and the period of its storage in accordance with the Article 80 of the Commission Regulation (EC) No 718/2007.

	BUSINESS PROCESS
	CONTENT OF DOCUMENTATION WITH REGARD TO  THE BUSINESS PROCESS
	PERIOD OF STORING

	Irregularity reporting
	Irregularity reports (IMS)
	Permanent

	
	Irregularity register
	3 years after closing the programme

	
	Decision on established irregularity / PACA (supporting documentation)
	3 years after closing the programme

	
	Irregularity Alert Form (supporting documentation)
	3 years after closing the programme


VII. RECOVERY

The procedure for the recovery of the unduly paid amounts from EU assistance funds and for the related co-financing is described within internal Manual of Procedures (chapter: Financial Management). Namely, the owner of this business process is the National Fund at the Ministry of Finance and it is the National Fund who defines the procedure regulating this process.

� Article 1 (2)of  Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning investigations conducted by the OLAF and repealing Regulation (EC) No 1073/1999 of the European Parliament and of the Council and Council Regulation (Euratom) No 1074/1999


� Article 2 of Council Regulation (EC, Euratom) No 2185/1996


�	Regulation (EC, Euratom) No 2988/95 of 18 December 1995 on the protection of the European Communities’ financial interests (OJ L 312, 21.12.1995, p. 1.)
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